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                28 October 2020 
 

 
 
Bruce Crawford MSP  

Convener, Finance and Constitution Committee 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
 
By email: Finance.Constitution@parliament.scot  

  

Dear Bruce, 
 
I am writing in response to the Finance and Constitution Committee’s report on the Trade Bill 
2020 (‘the Bill’) published on 7 October 2020.  
 
Thank you again for inviting me to attend the Committee and assist with its scrutiny of the Bill. 
I found our discussion very constructive and I welcome that the Committee’s report supported 
the Scottish Government’s recommendation that the Scottish Parliament should consent to the 
relevant clauses of the Bill.  
 
I have worked hard with my counterpart in the Scottish Government, Ivan McKee, to ensure 
that the Bill is drafted in a way that respects the devolution settlements and reflects the 
recommendations the Committee made on the Trade Bill 2017-19. This included removing 
restrictions on Scottish Ministers’ use of the powers in the Bill, which the Committee had 
recommended. I am glad that this work resulted in the Scottish Parliament formally granting 
consent to the Bill on 8 October.  
 
In its report the Committee sought clarification from the UK Government on a number of issues 
and I will address these below.  
 
Firstly, the Committee sought clarification on why the Bill requires the Scottish Government to 
consult the UK Government when using the Bill’s powers to make regulations that relate to 
quota arrangements, or if the regulations come into force before the end of the transition period. 
These are to ensure that we implement the agreements we are transitioning in the most 
practical way possible and meet our international obligations.  
 
The UK Government does not consider it necessary to legally require the devolved 
administrations to consult us on the vast majority of regulations which the powers allow them 
to make. However, we have put in place consultation requirements for regulations that come 
into force before the end of the Transition Period so we can ensure that we are meeting our 
obligations under the Withdrawal Agreement, and for regulations relating to quota 
arrangements so we can ensure that these are co-ordinated across the UK.  
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We have worked closely with the Scottish Government and other devolved administrations so 
that these requirements are proportionate and have made a number of changes to them at 
their request. In the Trade Bill 2017-19, there was initially a requirement for the devolved 
administrations to seek the consent of the UK Government when making these regulations. 
This was changed to a requirement to consult and we have retained this amendment for the 
analogous clauses of the Trade Bill 2020.   
 
Secondly, during my appearance we discussed what role the Scottish Parliament should have 
scrutinising continuity agreements that we will be transitioning with the Bill. As I outlined during 
that discussion, I am keen to make sure that the Scottish Parliament has an appropriate role 
scrutinising our trade policy, recognising that international trade is a reserved matter under the 
Scotland Act and it is therefore ultimately for the UK Parliament to scrutinise the Government’s 
treaty making. I committed to discussing this issue with Scottish Government Minister Ivan 
McKee and I have written to him seeking his views on this issue so we can discuss it at our 
next meeting.  
 
I note that there are already a number of mechanisms in place by which the Scottish Parliament 
can conduct scrutiny of our continuity agreements. We have published Parliamentary reports 
for all of our signed continuity agreements outlining the significant changes between the 
original EU/3rd country agreement and the UK/3rd country agreement. These reports are 
publicly available and this allows anyone, including the Scottish Parliament and members of 
this Committee, to scrutinise any changes we have made to these agreements.   
  
The Clause 2 power is also subject to the affirmative procedure, so that if any changes to the 
agreements require Scottish Ministers to amend legislation in the Scottish Parliament’s 
competence it will have significant oversight over this. I also understand that the powers in this 
Bill will fall under the protocol between the Scottish Government and the Scottish Parliament 
on the scrutiny of Scottish Ministers’ decision to consent to UK Government secondary 
legislation on devolved matters. Our commitment to not normally legislate in areas of devolved 
competence without the consent of the relevant devolved administration, and never without 
consulting them, will therefore also mean that the Scottish Parliament will have the opportunity 
to scrutinise the legislation that the UK Government makes in areas of the Parliament’s 
competence.  
 
Furthermore, the devolved legislatures are able to scrutinise the representations which their 
Governments make to us and conduct inquiries into our trade policy. The Welsh Parliament 
has scrutinised the Welsh Minister for International Relations’  representations to the UK 
Government on our FTA negotiations in Plenary sessions on multiple occasions, and I will be 
giving evidence to the Welsh Affairs Committee’s inquiry into ‘Brexit and trade: implications for 
Wales’. It is, of course, for the Scottish Parliament to decide whether similar scrutiny 
arrangements should be established in Holyrood.  
 
Thirdly, I am glad that the Committee welcomed the progress that has been made on providing 
the devolved administrations with a meaningful role in our trade negotiations, including through 
the establishment of the Ministerial Forum for Trade. We will continue to use this forum to 
engage the devolved administrations at all the stages of our trade negotiations, as the 
Committee has recommended.  
 
Turning to the Committee’s last recommendations on the Trade Remedies Authority (TRA), I 
agree that the need for diverse representation, including knowledge of the Scottish, Welsh and 
Northern Ireland economies, should be reflected in the appointment process for the TRA.  
 



 

 

Therefore, we sought the views of the devolved administrations on any improvements that 
could be made to the recruitment advertisement and asked them to circulate it to suitable 
stakeholders. However, it is essential that members are appointed on merit, to ensure that the 
Board has the right blend of skills and expertise, rather than due to affiliations with any specific 
interest group. While this may mean that some of its senior leadership has experience in a 
particular area, that must not be the reason for their choice.   
 
I would note that the opportunity which the Scottish Government has had to feed into the UK’s 
new trade remedies regime has not been limited to this appointment process. During the 
passage of the Trade Bill 2017-19, we committed that our department will notify the devolved 
administrations when an investigation is opened by the TRA, which will alert them to the need 
to take a decision on whether to register their interest in the case. As a contributor, the devolved 
administrations will be invited by the TRA to submit relevant information which it will be obliged 
to consider in the investigation, as appropriate.  
 
My Department has already begun fulfilling this commitment in relation to the Trade Remedies 
Investigations Directorate (TRID), which will be carrying out the functions of the TRA, until the 
TRA is established by this Bill. TRID is conducting transition reviews of EU trade remedies 
measures and we have notified the Scottish Government whenever these have been launched, 
allowing them to consider becoming a contributor to these investigations.  
 
I am also content to reaffirm my commitment to ensuring the Scottish Parliament is able to 
monitor the TRA’s work. In practice, this will be fulfilled by the UK Government’s commitment 
that the Secretary of State will share the TRA’s annual report with the devolved administrations 
at the same time as it is laid in the UK Parliament. The Scottish Government will then be able 
to lay it before the Scottish Parliament, allowing it to monitor the TRA’s work, whilst respecting 
both the TRA’s independence and the reserved nature of trade remedies. 
 
I hope that my clarifications are of assistance to the Committee and I look forward to engaging 
with you again on the UK’s trade policy in the future.  
 
I am copying this letter to the Secretary of State for Scotland, and Ivan McKee, Scottish 
Government Minister for Trade, Investment and Innovation. 
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